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A Look at Civil Liberties 


* 


Mr. Katven: The protection of civil rights, on the one hand, and 
ne protection of speech and political liberty in the fight against com- 
aunism, on the other, have become two of the major issues in the 
urrent election. We sense a certain paradox in the attitude of the 
Juntry toward these matters today. In the protection of civil rights 
ve are gratified to find an increasing awareness and sensitivity on the 
art of the country to the values of tolerance. In the fight against com- 
qunism we are disturbed to find evidences of a deterioration in our 
stimate of the values of tolerance and an increased insensitivity to it. 

We propose today to take another look at these two areas of civil 
berties and to make some estimate of our position. 

Gentlemen, I will tell you one thing that is worrying me. Recently 
had a visit from a good friend from California. We started to discuss 
ne progressive-school issue out there. My friend was concerned, as a 
arent, about many aspects of progressive-school education which 
ould be a source of legitimate concern. He was concerned about the 
bsence of grading, about the loose planning in the curriculum as he 
aw it, about the lack of competence in the teachers as he saw it; and 
sa parent he had several observations that were personal and effective. 
Te had also found the issue for him caught up with the notion that 
re whole thing was a part of a Communist plot to undermine the 
Inited States by undermining its youth. Therefore, a simple issue, such 
; whether it was sensible or not sensible from the point of view of 
ducational policy to grade children in the grammar-school level, be- 
ame an issue corrupted and almost impossible of discussion because, 
: order to reach the grading issue, one also had to discuss the big 
sue of communism. That disturbs me. 

Sharp, I suppose that you have had experiences of a similar nature? 


Mr. Suarp: A story which indicates how far we might go if we 
lowed these suspicions to go to their logical end does occur to me. 
heard the report of a man who left a provision in his will that all 
is beneficiaries would have to make a non-Communist affidavit to 
*t their share. 


2 THE UNIVERSITY OF CHICAGO ROUND TABLE 


Mr. Mince: I am a little more concerned about a personal reaction. 
Recently asked by a friend of long standing to provide him with an 
affidavit to be used in a loyalty-board proceeding, I found myself hesi- 
tating as to whether or not I should give him the affidavit, though I 
had no doubt in my mind that the man not only was not a Communist 
but was a longtime anti-Communist on the basis of his own political 
ideas and aspirations. I did give him the affidavit ultimately, but the 
very fact that I felt I had to delay in considering the matter seems to me 
an extremely serious matter and one about which we should all be 
concerned. 


Mr. Katven: On the other hand, we have all noticed and commented 
on the fact that, if we take the discussion of the Korean war as an ex- 
ample of the health of free discussion in the country, freedom of dis- 
cussion was never in better shape. The tolerance of critical opinions of 
the war effort, while the war is going on, is in a sense an amazing 
thing. Perhaps that suggests that it is not easy to make an offhand 
appraisal of how we stand with respect to freedom of speech. Let me 
suggest that, in order to shake down our impressions somewhat, we 
first look at the simple lawyer’s question of who is going to jail today 
because of what they are saying? 


Mr. Mine: Certainly the comparison which you have made of the 
discussions with respect to the Korean war are in sharp contrast with 
the prosecutions which took place in 1917, 1918, and 1919 of the people 
who expressed themselves as opposed to that war. 


Mr. Suarp: We have had some prosecutions today. There are some 
fellows in jail for leading the Communist cause. 


Mr. Katven: What is this about the Dennis case and the Smith Act? 


Mr. Suarp: The Dennis case and the Smith Act refer to the case in 
which the Communist leaders were convicted, sent to jail under the 
federal act—the Smith Act—punished for advocacy of violent over: 
throw of the government. There are not many of them who have gone 
to jail under this act. Nobody knows how far the case goes. Even if 
it should reach all the members of the Communist party, it would only 
be about—what is it?—fifty thousand maybe. 


Mr. Mine: It depends upon whose estimate you take; but it is a lo 
of people, fifty-five thousand, seventy-five thousand. 
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Mr. Suarp: So far as the nation goes, though, you could put them 
your eye and you would not notice them. 


Mr. Mine: Of course, there is this to be said about the Dennis case: 
Though there were a lot of people who thought that the law was what 
dolmes and Brandeis said it was,! they failed to realize that Holmes 
nd Brandeis were dissenting. The Supreme Court in the Dennis case 
imply reafirmed what the majority, from which Holmes and Brandeis 
fissented, had said thirty years ago the law was with respect to con- 
truction of the First Amendment. 


Mr. Suarp: It is like the Debs case. Debs was a prominent leader 
mn those days. He went to jail under the old World War I law. 


Mr. Katven: In fact, I think that it is arguable that the Debs case 
"vas a worse decision and that the Dennis case, in that sense, does not 
present any collapse of the judicial tradition which we have had up 
intil now, although I take it that all of us would have some criticisms 
o make of it if we were to study it more closely at this point. 


Mr. Suarp: I am the only one here who remembers the atmosphere 
of that war; we were really “het” up about such people as Debs. They 
~eally looked pretty dangerous at the time to a lot of folk. 


Mr. Mine: This seems to make the case for the proposition that so 
“ar as speech is concerned, at least so far as criticism of war is con- 
cerned, we have come a long way since 1917 and 1920, even though we 
have sent to jail the eleven Communists and even though it appears 
that we are about to send more Communists to jail. 


Mr. Suarp: If we sent fifty thousand, it would be a fair number, 
after all, would it not? 


Mr. Mine: It depends upon who they are; what they are sent to jail 
for. It would produce a terrific strain on the federal prison system to 
send that many people to jail, however. 


Mr. Katven: Could I summarize our views on this Smith Act case 
by saying that, on the one hand, as lawyers, we are not sure of what 
the exact extent of the Dennis decision is; we would not be happy to 
have fifty thousand Communists sent to jail under the breadth of the 
decision. But, even if that were the case, we would have to agree that 


1 See pages 16-20 for excerpts from the Supreme Court opinions in the Dennis case. 
Also see pages 14-15 for selections from Mr. Justice Brandeis in a case of 1926. 
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this decision, in its terms, does not represent any ‘great change in the 
judicial tradition about free speech and that the vast majority of the 
people in the country are not living under any fear of being prosecuted 
under the Smith Act. It represents classic legal procedures, carried 
through the regular courts of the land. 

Let us turn, then, to what I sense is our more serious problem—the 
problem which we see as being more serious for the ordinary person 
today—the people that are not going to jail. What are they worried 
about? 


Mr. Suarr: Some may be worried about being put into detention 
camps under the McCarran Act in case war breaks out. 


Mr. Mine: Well, the detention camps apparently are already built. 
Certainly the Europeans—the English in particular—notice this as 
being a serious matter and are concerned about our taking such action. 
And with the background of the Supreme Court’s approval of the de- 
tention of the Japanese-Americans in World War I]-—upholding the 
government’s constitutional power to take this action—this type of 
governmental activity, though it has not been brought into play, must 
have its effect on the thinking of people—upon their engaging in politi- 
cal activity and their engaging in political discussion. 


Mr. Katven: When could it be brought into play? What is the worry 
on that? 


Mr. Minc: We would actually have to have a war declared in order 
for the powers of the government under this section of the McCarran 
Act to be operative. 

‘But this is not the only thing. There is also the deportation of per- 
sons longtime resident in the country for alleged political activity— 
frequently long ago and frequently political activity of a connection 
which has long since been given up. 


Mr. SHarp: This is the other McCarran Act.? 


Mr. Mine: This is the other McCarran Act. This is not the only 
thing. We have the House Un-American Activities Committee and 


have had it for a long time. It is hard to tell how much impact it 
activities have had. 


? The two acts are the Internal Security Act of 1950 and the Immigration and Na- 
tionality Act of 1952. 
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Mr. SHarp: Such committees have also been active in some of the 
ates, as some of us know. 


Mr. Mine: Yes, we have had state un-American activities under one 
ame or another—Tenney committees, Broyles committees, and so on. 


Mr. Karven: What else is there? We have the possibility of deport- 
ag aliens and detaining people in case war breaks out and the well- 
sublicized phenomenon of congressional investigating committees. Is 
hat what we are worried about, or is there something else? 


Mr. SHarp: Let us not jump over this un-American activities com- 
mittee thing. We speak at times as though the only serious thing were 
veing sent to jail or being kept in a camp. But I have been before one 
an-American activities committee. They tend to prosecute for political 
»pinion, often for offenses which are not anywhere near any statute 
ok. They have a sanction, too; they destroy your reputation; they 
snterfere with getting and keeping jobs. Mr. Condon suffered at the 
nands of the federal Un-American Activities Committee.’ It is not only 
z0ing to jail that counts. 

But I suppose that we are all more interested in the joyalty boards. 
They are more pervasive. I suppose that would be our next point, 
would it not? 


Mr. Katven: Let us look at the loyalty boards. Whom do they affect? 


Mr. Sarr: The decision in California on the oath case is similar. 
‘Now, everybody in public service, including people in the educational 
institutions, have to take an oath. A good many people have objected 
to taking the oath on the ground that this was a step toward supervis- 
ing thought, and so forth. All of us have taken oaths as public servants 
at one time or another without thinking much about it. But out there 
it has become an issue. And that is a serious matter. It is just decided 
that they have to take the oath under a new state statute in spite of the 
sweeping provisions of the state constitution. 


Mr. Mine: And despite the fact that the court’s decision makes it 
appear that they do not have to take a loyalty oath, the court is actually 
holding that they do not have to take one loyalty oath but that they 
have to take another loyalty oath. 

3 Edward Uhler Condon, formerly director of the National Bureau of Standards in 


Washington, D.C., and now director of research and development for the Corning 
Glass Works. 
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Why are people so concerned about loyalty oaths? I have taken lots 
of them—to uphold the Constitution and laws of the United States, the 
constitution and laws of Illinois. I have taken them as a lawyer. Every 
lawyer takes one. All soldiers take them. Government employees take 
them. Why are people so concerned about loyalty oaths? 


Mr. Katven: Perhaps we can get at that by looking at the kinds of 
people who might be hurt by proceedings like this. 

Mr. SHarp: Loyalty proceedings—the hearings with respect to dis- 
charge from the public service—are really more serious, I suppose we 
would all agree, than the oaths. One thing which the people who are 
resisting the oaths are doing is resisting the tendency which may spread 
to much wider areas and much more serious kinds of action. 

We are just beginning things. The loyalty proceedings in the New 
York public schools, under the Feinberg Law, doubtless—at least to 
look at them—look much worse to me than the oaths; and yet every 
school system in the country is threatened with them. 


Mr. Mince: How do these loyalty hearings operate? What gives you 
so much concern about them? 


Mr. Suarp: One thing is their enormous spread. They are now ap- 
pearing in industry, quite properly so far as classified orders are con- 
cerned if we are to have them in government. There should be great 
care there to make sure that everybody concerned with them is of un- 
questionable discretion. 

But when you begin to have things which look like legal proceedings 
for classified industry orders, that also easily spreads to private pro- 
ceedings in the case of nonclassified orders. It is turning up in the pro- 
fessions, both the medical and the legal professions, as we all know. 
The thing spreads and hurts a lot of people. 

Mr. Katven: Is the thrust of your complaint that the procedure is 
bad here; or does it go beyond that? Are we simply convicting the 
innocent, or is there something else involved as well? 


Mr. Suarp: It seems to me there are two things. One is quite un- 
constitutional interference with freedom of opinion and free expression 
of opinion. 

Mr. Katven: How does that arise? These are not laws which in theit 
direct form seem to be suppressing speech. Why do you say that? 


Mr. Swarr: I have an extreme position, which I do not think we can 


THE UNIVERSITY OF CHICAGO ROUND TABLE i, 


stop and argue here with respect to the meaning of the First Amend- 
ment. I know you gentlemen do not agree with me entirely, but I 
think pretty nearly any interference with opinion and expression of 
‘opinion on public matters or political matters is protected by our con- 
‘stitutions. And when you go beyond asking a man about the most 
obvious disabilities that he may have and begin to ask whether he is 
on the Attorney General’s list of organizations, and all that sort of 
thing, it seems to me that we are going very far in interfering with the 
freedom of speech as a substantive matter. There is also the harm of 
procedure which is without any precedent in familiar legal procedures. 


Mr. Mine: Of course the Court of Appeals of the District of Colum- 
bia held, the other day, that a legless veteran who had been discharged 
simply because he had been a member of an organization on the At- 
torney General’s list had not properly been discharged. But the real 
catch in it was that the court was careful to point out that, if the 
administrator had made a finding that this individual was disloyal— 
they could make that finding on the basis of his having been a member 
of the same organization—then the administrator properly could fire 
him. 

Mr. Suarp: And how long has the veteran been trying to get a de- 
cision on his case? 


Mr. Mine: He has been four years, to my knowledge, trying to get 
this matter heard. Since he was a legless veteran, whose crime consisted 
of being not a Stalinist or a member of the American Communist party 
but a member of their bitterest opponents, the Trotskyists, the matter 
is one about which a number of us were considerably concerned. 

One of the things I think that ought to be noticed is that, though we 
talk about loyalty proceedings in terms of government jobs, all of 
this spreads to classified orders by government to industry for arma- 
ment purposes and that we are actually talking about twenty to thirty 
millions of jobs being covered by this type of investigation. This seems 
to me to be an awful lot of jobs and to involve an awful lot of people. 

This is a long way from the fifty-five thousand people that Sharp 
was going to put in his eye—the members of the American Communist 
party. Twenty to thirty million is a chunk that could not get even into 


Sharp’s eye. 
Mr. Katven: It is a lot more than fifty thousand. 
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Mr. Srarp: As partisan politics becomes more intense, as it may do 
in this election year, we may spread from expressed concern with one 
class to concern with what was referred to as “pinkos” in a speech the 
other day. Everyone—the people you are against—is a “pinko.” 

Mr. Katven: Well, Sharp, that brings me to one disturbing thing 
that I think has been happening. Originally the loyalty procedure 
looked like a procedure to get at real conspirators. We criticized it then 
because we thought it was a somewhat loose way of getting at its 
target. Now we are not so sure that that is any longer the target. Today 
we hear increased emphasis not on the fact that these people are active- 
ly engaged in any conspiracy with respect to the government but that 
they are people of poor judgment; that they are unreliable; that they 
were not sufficiently discriminating about communism; and that there- 
fore they might quite properly become a sort of second-class citizen. 


Mr. Mince: When you combine that with the kind of procedure in 
loyalty hearings that certainly is foreign to the kind of procedure we 
have developed in our criminal courts, you have a system that is de- 
monstrably capable of abuse. For example, in the Cleveland postal 
service not long ago the loyalty-board proceedings were really used as 
a means to prevent Negroes from being promoted, simply because they 
were Negroes, by the simple device of accusing about ninety of them 
of disloyalty. The situation was worked out all right ultimately, but 
only because there was tremendous community pressure and tremen- 
dous opposition to this injustice. It only came on the heels of a long, 


hard fight about discrimination in employment in the postal service in 
Cleveland. 


Mr. Katven: That suggests that anyone may be able to use a pro- 
cedure as loose as this for almost any ulterior purpose he may have. 


Mr. Suare: On the other hand, I must say that I have seen some- 
thing of these loyalty proceedings and that so far the quality of the 
boards has been a great safeguard against the worst things you can 
imagine. If the quality of the boards begins to deteriorate, as the quality 


of administrative agencies often does as times goes on, things could get 
very much worse. 


Mr. Katven: We might well remember that our late colleague, 
Harry Bigelow, was a member of the President’s original Loyalty Re- 
view Board, and we could not want the problem left in better hands. 
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One other aspect of this kind of indirect sanction has troubled me, 
and that is that, it seems to me, it enables the community to impose 
sanctions on these people without anyone ever taking the responsibility 
to add them up. Each little group can say that it does not want suspi- 
scious people or near-Communists employed by them without at the 
same time meaning to make a decision necessarily that these people 
should not be employed anywhere in the society. 

It does seem to me that the Communist is better off with the full 
threat of government force and jail as the criminal sanction being 
brought to bear upon him than he is by what seems at first to be only 
a slap at the wrist, only the deprivation of job and reputation in some 
area. 

Sharp, you have talked before about the possibility of the general 
spreading of loyalty tests to cover more and more people. I wonder if 
what we are really worried about is today or tomorrow? 


Mr. Suarp: We all tend to worry about tomorrow. As the oldest one 
of us, I recall 1917 again. Things were pretty bad then. We have sur- 
vived. We got over it. Maybe a good many of the things that are 
worrying us today will not look so bad in the future. I suppose we all 
are, however, apprehensive about what current events portend. Ming, 
what do you say about the future? 

Mr. Mine: The problem of what happens today as portending what 
will happen tomorrow is something that all of us are concerned about. 
But I am concerned about these twenty to thirty millions of jobs today 
and the effect on the professionals, the technicians, the educators, the 
teachers, and so on, who are trying to carry on their professional-techni- 
cal occupations today. 

Mr. Suarp: If the trend continues, only the farmers will be safe. And 
one had better not be a cash-crop farmer and want a loan! 


Mr. Mine: One will have to be a strange kind of farmer not to be 
subject to this sort of thing as it spreads. 

Mr. Suarp: I suppose we all have in mind the portent with respect 
to spread that is associated with the name of Senator McCarthy today. 
How dangerous is the Senator? You people are both alert to these 
matters. Kalven, is he as much of a menace as we think? 


Mr. Katven: I would not like to think so. I think one difficulty is 
that we have unduly flattered his power. We have made him more of 
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a danger by paying so much attention to him and by worrying so 
much about how much he intimidates people—rather more than we 


should have. 


Mr. Mine: But he was nominated by an overwhelming vote in a 
state made up of decent, respectable, God-fearing, hard-working people 
—the state of Wisconsin. It must have had a considerable effect on the 
several hundred thousand who voted for him. In terms of political 
strategy he is campaigning now in every place except in Wisconsin. 
So his advisers must think that he is of some considerable importance 
in other places as well. You cannot write him off. You cannot write off 
people like him, no matter how much you may want to. 


Mr. Suarp: A striking case of foresight into these problems of con- 
formity and control of opinion by the government was Kafka’s book, 
The Trial. He wrote it during the war of 1914. It was published in 
1925. He foresaw, in exaggerated form, impressive form, perhaps, but 
not too much so, some of the worst enormities of Nazi legal procedure. 
This book warns us against something we should all be afraid of. It 
tells of the trial of a man who did not know what he was proceeded 
against for or who the witnesses were. He did not even know who the 
judge was. And, finally, he was executed for a crime which had never 
been described to him. 


Mr. Mince: Does not this really suggest that one of the reasons we 
are concerned about today so far as it suggests what may happen to- 
morrow is our own situation with respect to war at the present time? 


Mr. Katven: What about the cold war, Ming? Is that really the 
source of the whole problem? 


Mr. Mine: Well, it certainly furnishes the justification and the basis 
for the loyalty oaths, the loyalty hearings, the extension of loyalty hear- 
ings to employees in private industry, because their employers are 
government contractors. Certainly, as the governmental activity ex- 
tends and government procurement becomes greater, the number of 
persons, the number of jobs involved, the number of employers in- 
volved, and the community pressures all increase. Certainly as far as I 
am concerned, the cold war and its continuation have a tremendous im- 
pact on this area and make prophecy as to the future pretty difficult be- 


cause we cannot prophesy as to how long the cold war will continue or 
what its intensity will be. 


THE UNIVERSITY OF CHICAGO ROUND TABLE 11 


Mr. Katven: You are saying, I take it, that freedom as well as taxes 
ay be one of the threatening costs of the cold war and may really test 
our ultimate capacity to take steps toward a stable and freer future. 


Mr. Mine: I think we have always known that war, cold or hot, 
wepresented a threat to individual freedom and democratic government. 
his has been the history that we all can understand. Certainly it has 
en the history of the United States and other countries. 


Mr. SHarp: We were extraordinarily fortunate in the war of 1941, 
for we kept freedom of discussion and opinion during it. The posture 
“of events was such that we had great unanimity. 

The current situation, the Korean war, reminds me much more, on 
the whole—although it is not so acute a war—in many ways, of the 
war of 1914, because of the disunity and the tensions that we see all 
around us. 


Mr. Katven: I am sure we could all agree with the minimal state- 
ment that, if the cold war could be satisfactorily solved, the condition 
of civil liberties in the United States, as they exist, would be vastly 
improved by that one fact alone. Let us turn, for a moment, to the 
other theme that we suggested for today. I have heard you say that the 
cold war ironically has some benefits when we look at the race picture. 


Mr. Mince: Well, of course, the cold war has a great impact on race 
relations. Negro soldiers fighting in Korea; segregation in the armed 
forces on the decline; segregation done away with in the air forces; 
Negro jet pilots who are members of squadrons that are not Jim Crow 
squadrons; and besides, of course, the full employment that has ac- 
companied the period since World War II. It is pretty hard to discrim- 
inate against Negro employees when an employer needs employees 
badly. If the only men in the line are Negroes, if the only women who 
present themselves are Negroes, and you need employees, discrimina- 
tion on jobs tends to go out the window. 

Mr. Suarr: Ming, you have participated in some of the most impor- 
tant constitutional victories in the Supreme Court lately in this field. 
You must be really quite cheered about the situation in so far as the 
status of race discrimination is concerned now. 

Mr. Mince: We have won a lot of cases in the Supreme Court. We 


have won them on the right to vote. This victory, so far as voting is 
concerned, will have a real impact in November. Negroes are voting, 
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even in the South, to a tremendous extent. They are registered and 
voting. They are interested in voting. They were interested even in 
1948, when more than 62 per cent of the Negro eligible voters voted, 
as compared to the 51 per cent of the population generally. The right 
of Negroes to serve on a jury is now won regularly. We are now win- 
ning them even in the state courts. We have a good record in educa- 
tion, in state university cases. The Court has not yet put these decisions 
on the basis where it states that government, state or federal, does not, 
under our Constitution, have the power to compel people to remain 
apart. Government-compelled-segregation has not yet been held illegal. 


Mr. Karven: I understand that the Court has before it at the present 
time some school cases that might turn out to be historic in impor- 
tance. 


Mr. Mine: Yes, cases from Virginia, South Carolina, Kansas—all 
raising this very question. 


Mr. Katven: What would you say is the greatest unresolved ques- 
tion today in the field of race relations? 


Mr. Mine: There would be two of them. The first is the one I re- 
ferred to a moment ago—that is, the problem of whether or not com- 
pulsory segregation laws violate the Constitution. I think that they do; 
and we have so argued in the school cases. The other is the use of 
governmental power to prevent employers from discriminating in em- 
ployment—the so-called FEPC issue. 


Mr. Suarp: How important an issue is that? 


Mr. Mine: I think that it is a very important issue. I am more and 
more impressed with the fact that many of our racial tensions are due 
to the effort of dividing too little among too many without regard to 
the race of the people among whom the divisions are made. As we 
come to solve these economic problems for our people, both white and 
black, these tensions have a way of seeming to disappear. And, there- 


fore, anything which is an aid at solution of that kind of problem, I 
think, is extremely important. 


Mr. Suarp: Why do these two topics belong together? They seem 
quite different at first sight—speech and racial discrimination? They 


are often spoken of together. Kalven, why do we speak of them to- 
gether? 
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Mr. Katven: You might give the easy answer that society has tradi- 
tionally characterized the two equally in importance in civil liberties; 
sand we might say that the election simply confirms the fact that they 
are current and topical. But, beyond that, I think that there are two 
instances of the country’s concern over basic democratic commitments 
to the importance of the individual. 


Mr. Suarp: Mutual respect and human dignity and friendliness, by 
-and large. 


Mr. Katven: I would say that that is it. The interesting thing from 
our point of view is that, whereas we have more and more been able 
to see in the race question the disadvantages of the brutality, the lack 
of democratic quality in making arbitrary distinctions on the basis of 
race, we are having more trouble keeping our whole preception at 
about the same point when the matter affects speech and _ political 
freedom. 


Mgr. Mine: Of course, they also have a common characteristic in that 
in both the action of the government is involved. In one governmental 
action is used to break down racial discrimination—the Fourteenth 
Amendment is invoked; federal and state laws and federal and state 
agencies are used to break down discrimination—and, in the other, it 
is the governmental activity which creates the problem about which we 


have been talking. 


Mr. Katven: As we take a brief look at civil liberties in today’s dis- 
cussion, we find, on the one hand, the basis for encouragement on the 
race question and some basis for discouragement, or at least puzzle- 
ment, on the political freedom and speech question. We do not think 
that today represents the start of the Fascist tomorrow. On the other 
hand, we do think from our brief review that it would do us well to 
take a careful look on where we stand on civil liberties. 
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Selections from 


OPINIONS OF THE SUPREME COURT OF THE 
UNITED STATES IN SEVERAL CASES 
ON CIVIL LIBERTIES 


* 
I. WHITNEY v. CALIFORNIA, 269 U.S. 530, 538 (1926) 


This case involved the conviction of Miss Whitney of the felony of assisting in 
organizing, in 1919, the Communist Labor party of California; of being a member 
of it; and of assembling with it. These acts were held to constitute a crime, be- 
cause the party was formed to teach criminal syndicalism. 


The Opinion of Mr. Justice Brandeis, Concurring: 


... Those who won our independence believed that the final end of 
the State was to make men free to develop their faculties; and that in its 
government the deliberative forces should prevail over the arbitrary. 
They valued liberty both as an end and as a means. They believed 
liberty to be the secret of happiness and courage to be the secret of 
liberty. They believed that freedom to think as you will and to speak as 
you think are means indispensable to the discovery and spread of polit- 
ical truth; that without free speech and assembly discussion would be 
futile; that with them, discussion affords ordinarily adequate protec- 
tion against the dissemination of noxious doctrine; that the greatest 
menace to freedom is an inert people; that public discussion is a polit- 
ical duty; and that this should be a fundamental principle of the 
American government. They recognized the risks to which all human 
institutions are subject. But they knew that order cannot be secured 
merely through fear of punishment for its infraction; that it is hazard- 
ous to discourage thought, hope and imagination; that fear breeds 
repression; that repression breeds hate; that hate menaces stable govern- 
ment; that the path of safety lies in the opportunity to discuss freely 
supposed grievances and proposed remedies; and that the fitting remedy 
for evil counsels is good ones. Believing in the power of reason as ap- 
plied through public discussion, they eschewed silence coerced by law— 
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€ argument of force in its worst form. Recognizing the occasional 


tyrannies of governing majorities, they amended the Constitution so 


that free speech and assembly should be guaranteed. 
Fear of serious injury cannot alone justify suppression of free speech 


sand assembly. Men feared witches and burnt women. It is the function 
“of speech to free men from the bondage of irrational fears. To justify 


suppression of free speech there must be reasonable ground to fear that 
serious evil will result if free speech is practiced. There must be reason- 
able ground to believe that the danger apprehended is imminent. There 
must be reasonable ground to believe that the evil to be prevented is a 
serious one. Every denunciation of existing law tends in some measure 
to increase the probability that there will be violation of it. Condonation 
of a breach enhances the probability. Expressions of approval add to the 
probability. Propagation of the criminal state of mind by teaching syn- 
dicalism increases it. Advocacy of law-breaking heightens it still further. 
But even advocacy of violation, however reprehensible morally, is not a 
justification for denying free speech where the advocacy falls short of 
incitement and there is nothing to indicate that the advocacy would be 
immediately acted on. The wide difference between advocacy and in- 
citement, between preparation and attempt, between assembling and 
conspiracy, must be borne in mind. In order to support a finding of 
clear and present danger it must be shown either that immediate serious 
violence was to be expected or was advocated, or that the past conduct 
furnished reason to believe that such advocacy was then contemplated. 

Those who won our independence by revolution were not cowards. 
They did not fear political change. They did not exalt order at the cost of 
liberty. To courageous, self-reliant men, with confidence in the power 
of free and fearless reasoning applied through the processes of popular 
government, no danger flowing from speech can be deemed clear and 
present, unless the incidence of the evil apprehended is so imminent 
that it may befall before there is opportunity for full discussion. If there 
be time to expose through discussion the falsehood and fallacies, to 
avert the evil by the processes of education, the remedy to be applied is 
more speech, not enforced silence. Only an emergency can justify re- 
pression. Such must be the rule if authority is to be reconciled with free- 
dom. Such, in my opinion, is the command of the Constitution. It is 
therefore always open to Americans to challenge a law abridging free 
speech and assembly by showing that there was no emergency justify- 
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ll. DENNIS v. THE UNITED STATES, 341 U.S. 494-592 (1951) 


This case involved the conviction of the leaders of the U.S. Communist party 
for violation of the provisions of the Smith Act directed at conspiracy to teach or 
advocate the overthrow of the government by force or violence. 


A. The Opinion of Chief Justice Vinson for the 
Majority of the Court: 


The indictment charged the petitioners with wilfully and knowingly 
conspiring (1) to organize as the Communist Party of the United States 
of America a society, group and assembly of persons who teach and 
advocate the overthrow and destruction of the Government of the 
United States by force and violence, and (2) knowingly and wilfully to 
advocate and teach the duty and necessity of overthrowing and destroy- 
ing the Government of the United States by force and violence. The 
indictment further alleged that § 2 of the Smith Act proscribes these 
acts and that any conspiracy to take such action is a violation of § 3 of 
the Act. 

The trial of the case extended over nine months, six of which were 
devoted to the taking of evidence, resulting in a record of 16,000 
pagesaae 

One of the bases for the contention that the means which Congress 
has employed are invalid takes the form of an attack on the face of the 
statute on the grounds that by its terms it prohibits academic discussion 
of the merits of Marxism-Leninism, that it stifles ideas and is contrary 
to all concepts of a free speech and a free press. ... 

The very language of the Smith Act negates the interpretation 
which petitioners would have us impose on that Act. It is directed at 
advocacy, not discussion. Thus, the trial judge properly charged the jury 
that they could not convict if they found that petitioners did “no more 
than pursue peaceful studies and discussions or teaching and advocacy 
in the realm of ideas.” He further charged that it was not unlawful “to 
conduct in an American college and university a course explaining the 
philosophical theories set forth in the books which have been placed in 
evidence.” Such a charge is in strict accord with the statutory language, 
and illustrates the meaning to be placed on those words. Congress did 
not intend to eradicate the free discussion of political theories, to destroy 
the traditional rights of Americans to discuss and evaluate ideas with- 
out fear of governmental sanction. Rather Congress was concerned with 
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e very kind of activity in which the evidence showed these petitioners 
sngaged.... 

We pointed out in Douds, 339 US 382, 94 L ed 925, 70 S Ct 674, 
upra, that the basis of the First Amendment is the hypothesis that 
peech can rebut speech, propaganda will answer propaganda, free 
debate of ideas will result in the wisest governmental policies. It is for 
is reason that this Court has recognized the inherent value of free 
discourse. An analysis of the leading cases in this Court which have 
involved direct limitations on speech, however, will demonstrate that 
both the majority of the Court and the dissenters in particular cases 
have recognized that this is not an unlimited, unqualified right, but 
that the societal value of speech must, on occasion, be subordinated to 
sother values and considerations. . . . 

Overthrow of the Government by force and violence is certainly a 
substantial enough interest for the Government to limit speech. Indeed, 
this is the ultimate value of any society, for if a society cannot protect 
its very structure from armed internal attack, it must follow that no 
subordinate value can be protected. If, then, this interest may be pro- 
tected, the literal problem which is presented is what has been meant by 
the use of the phrase “clear and present danger” of the utterances bring- 
ing about the evil within the power of Congress to punish. 

Obviously, the words cannot mean that before the Government may 
act, it must wait until the putsch is about to be executed, the plans 

have been laid and the signal is awaited. If Government is aware that a 

group aiming at its overthrow is attempting to indoctrinate its mem- 

bers and to commit them to a course whereby they will strike when 
the leaders feel the circumstances permit, action by the Government is 
required. The argument that there is no need for Government to con- 
cern itself, for Government is strong, it possesses ample powers to put 
down a rebellion, it may defeat the revolution with ease needs no an- 
swer. For that is not the question. Certainly an attempt to overthrow 
the Government by force, even though doomed from the outset be- 
cause of inadequate numbers or power of the revolutionists, is a sufh- 
cient evil for Congress to prevent. The damage which such attempts 
create both physically and politically to a nation makes it impossible to 

measure the validity in terms of the probability of success, or the im- 

mediacy of a successful attempt. In the instant case the trial judge 

charged the jury that they could not convict unless they found that 
petitioners intended to overthrow the Government “as speedily as 
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circumstances would permit.” This does not mean, and could not prop- 
erly mean, that they would not strike until there was certainty of suc- 
cess. What was meant was that the revolutionists would strike when 
they thought the time was ripe... . 

Likewise, we are in accord with the court below, which affirmed the 
trial court’s finding that the requisite danger existed. The mere fact 
that from the period 1945 to 1948 petitioners’ activities did not result 
in an attempt to overthrow the Government by force and violence is of 
course no answer to the fact that there was a group that was ready to 
make the attempt. The formation by petitioners of such a highly 
organized conspiracy, with rigidly disciplined members subject to call 
when the leaders, these petitioners, felt that the time had come for ac- 
tion, coupled with the inflammable nature of world conditions, similar 
uprisings in other countries, and the touch-and-go nature of our rela- 
tions with countries with whom petitioners were in the very least 
ideologically attuned, convince us that their convictions were justified 
on this score... . 


B. The Opinion of Mr. Justice Jackson, Concurring: 


The Communist Party, nevertheless, does not seek its strength pri- 
marily in numbers. Its aim is a relatively small party whose strength 
is in selected, dedicated, indoctrinated, and rigidly disciplined mem- 
bers. From established policy it tolerates no deviation and no debate. 
It seeks members that are, or may be, secreted in strategic posts in 
transportation, communications, industry, government, and especially 
in labor unions where it can compel employers to accept and retain its 
members. It also seeks to infiltrate and control organizations of profes- 
sional and other groups. Through these placements in positions of 
power it seeks a leverage over society that will make up in power of 
coercion what it lacks in power of persuasion. 

The Communists have no scruples against sabotage, terrorism, assas- 
sination, or mob disorder; but violence is not with them, as with the 
anarchists, an end in itself. The Communist Party advocates force only 
when prudent and profitable. Their strategy of stealth precludes pre- 
mature or uncoordinated outbursts of violence, except, of course, when 
the blame will be placed on shoulders other than their own. They 
resort to violence as to truth, not as a principle but as an expedient. 
Force or violence, as they would resort to it, may never be necessary, 
because infiltration and deception may be enough. 
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Force would be utilized by the Communist Party not to destroy gov- 

ernment but for its capture. The Communist recognizes that an estab- 
j lished government in control of modern technology cannot be over- 
thrown by force until it is about ready to fall of its own weight. Con- 
certed uprising, therefore, is to await that contingency and revolution 
is seen, not as a sudden episode, but as the consummation of a long 
process. 

The United States, fortunately, has experienced Communism only in 
its preparatory stages and for its pattern of final action must look 
abroad. Russia, of course, was the pilot Communist revolution, which 
to the Marxist confirms the Party’s assumptions and points its destiny. 
But Communist technique in the overturn of a free government was 
disclosed by the coup d’état in which they seized power in Czechoslo- 
vakia. There the Communist Party during its preparatory stage claimed 
and received protection for its freedoms of speech, press, and assembly. 
Pretending to be but another political party, it eventually was conceded 
participation in government, where it entrenched reliable members 
chiefly in control of police and information services. When the govern- 
ment faced a foreign and domestic crisis, the Communist Party had 
established a leverage strong enough to threaten civil war. In a period 
of confusion the Communist plan unfolded and the underground or- 
ganization came to the surface throughout the country in the form 
chiefly of labor “action committees.” Communist officers of the unions 
took over transportation and allowed only persons with party permits 
to travel. Communist printers took over the newspapers and radio and 
put out only party-approved versions of events. Possession was taken of 
telegraph and telephone systems and communications were cut off 
wherever directed by party heads. Communist unions took over the 
factories, and in the cities a partisan distribution of food was managed 
by the Communist organization. A virtually bloodless abdication by the 
elected government admitted the Communists to power, whereupon 
they instituted a reign of oppression and terror, and ruthlessly denied 
to all others the freedoms which had sheltered their conspiracy. 

The foregoing is enough to indicate that, either by accident or design, 
the Communist stratagem outwits the anti-anarchist pattern of statute 
aimed against “overthrow by force and violence” if qualified by the 
doctrine that only “clear and present danger” of accomplishing that 
result will sustain the prosecution... . 
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C. The Opinion of Mr. Justice Black, Dissenting: 


At the outset I want to emphasize what the crime involved in this 
case is, and what it is not. These petitioners were not charged with an 
attempt to overthrow the Government. They were not charged with 
overt acts of any kind designed to overthrow the Government. They 
were not even charged with saying anything or writing anything de- 
signed to overthrow the Government. The charge was that they agreed 
to assemble and to talk and publish certain ideas at a later date: The 
indictment is that they conspired to organize the Communist Party and 
to use speech or newspapers.and other publications in the future to 
teach and advocate the forcible overthrow of the Government. No mat- 
ter how it is worded, this is a virulent form of prior censorship of 
speech and press, which I believe the First Amendment forbids. I would 
hold § 3 of the Smith Act authorizing this prior restraint unconstitu- 
tional on its face and as applied. ... 

Public opinion being what it now is, few will protest the conviction 
of these Communist petitioners. There is hope, however, that in calmer 
times, when present pressures, passions and fears subside, this or some 
later Court will restore the First Amendment liberties to the high 
preferred place where they belong in a free society. 


Ill. JOINT ANTI-FASCIST REFUGEE COMMITTEE v. McGRATH, 
ATTORNEY GENERAL, ET AL., 341 U.S. 123, 179-83 (1951) 


Without notice or hearing, and claiming authority under the President's Exec- 
utive Order No. 9835, the Attorney General included the Anti-Fascist Refugee 
Committee (and the two other petitioners in this case) in a list of groups desig- 
nated by him as Communist. As required by the order, the list was sent to the 
Loyalty Review Board and disseminated to all governmental departments and 
agencies for use in proceedings for the discharge of disloyal government employees 
in which membership in a Communist or otherwise subversive organization was 
a factor to be taken into consideration in determining disloyalty. The organiza- 
tions, saying they were organized for permissible purposes, sued the Attorney 
General for declaratory and injunctive relief and sought deletion of their names 
from the list because of the resulting harm to their activities. The government's 
motions to dismiss the complaints were granted by the lower courts. These dis- 
missals were reversed by the majority of the Supreme Court, saying the complain- 
ing organizations had standing to sue. 


The Opinion of Mr. Justice Douglas, Concurring: 


The requirements for fair trials under our system of government 
need no elaboration. A party is entitled to know the charge against 
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im; he is also entitled to notice and opportunity to be heard. Those 

rinciples were, in my opinion, violated here. 

The charge that these organizations are “subversive” could be clearly 
‘defined. But how can anyone in the context of the Executive Order say 
what it means? It apparently does not necessarily mean “totalitarian,” 
“fascist” or “communist” because they are separately listed. Does it 
mean an organization with socialist ideas? There are some who lump 
Socialists and Communists together. Does it mean an organization that 
thinks the lot of some peasants has been improved under Soviet 
auspices? Does it include an organization that is against the action of 
the United Nations in Korea? Does it embrace a group which on some 
issues of international policy aligns itself with the Soviet viewpoint? 
Does it mean a group which has unwittingly become the tool for 
Soviet propaganda? Does it mean one into whose membership some 
Communists have infiltrated? Or does it describe only an organization 
which under the guise of honorable activities serves as a front for 
Communist activities? 

No one can tell from the Executive Order what meaning is in- 
tended. No one can tell from the records of the cases which one the 
Attorney General applied. The charge is flexible; it will mean one 
thing to one officer, another to someone else. It will be given 
meaning according to the predilections of the prosecutor: “subver- 
sive” to some will be synonymous with “radical”; “subversive” to 
others will be synonymous with “communist.” It can be expanded 
to include those who depart from the orthodox party line—to those 
whose words and actions (though completely loyal) do not con- 
form to the orthodox view on foreign or domestic policy. These 
flexible standards, which vary with the mood or political philosophy 
of the prosecutor, are weapons which can be made as sharp or as blunt 
as the occasion requires. Since they are subject to grave abuse, they 
have no place in our system of law. When we employ them, we 
plant within our body politic the virus of the totalitarian ideology 
which we oppose. 

It is not enough to know that the men applying the standard are 
honorable and devoted men. This is a government of laws, not of men. 
The powers being used are the powers of government over the repu- 
tations and fortunes of citizens. In situations far less severe or im- 
portant than these a party is told the nature of the charge against 
him. Thus when a defendant is summoned before a federal court 
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to answer to a claim for damages or to a demand for an injunction 
against him, there must be a “plain statement of the claim showing 
that the pleader is entitled to relief.” If that is necessary for even 
the most minor claim asserted against a defendant, we should re- 
quire no less when it comes to determinations that may well de- 
stroy the group against whom the charge of being “subversive” is 
directed. When the Government becomes the moving party and 
levels its great powers against the citizen, it should be held to the 
same standards of fair dealing as we prescribe for other legal con- 
tests. To let the Government adopt such lesser ones as suit the 
convenience of its officers is to start down the totalitarian path. 

The trend in that direction is only emphasized by the failure to 
give notice and hearing on the charges in these cases and by the 
procedure adopted in Bailey v. Richardson, supra. 

Notice and opportunity to be heard are fundamental to due process 
of law. We would reverse these cases out of hand if they were suits 
of a civil nature to establish a claim against petitioners. Notice and 
opportunity to be heard are indispensable to a fair trial whether the 
case be criminal or civil... . The gravity of the present charges is 
proof enough of the need for notice and hearing before the United 
States officially brands these organizations as “subversive.” No more 
critical governmental ruling can be made against an organization 
these days. It condemns without trial. It destroys without opportunity 
to be heard. The condemnation may in each case be wholly justified. 
But government in this country cannot by edict condemn or place 
beyond the pale. The rudiments of justice, as we know it, call for 
notice and hearing—an opportunity to appear and to rebut the charge. 

The system used to condemn these organizations is bad enough. The 
evil is only compounded when a government employee is charged 
with being disloyal. Association with or membership in an organiza- 
tion found to be “subversive” weighs heavily against the accused. 
He is not allowed to prove that the charge against the organization 
is false. That case is closed; that line of defense is taken away. The 
technique is one of guilt by association—one of the most odious in- 
stitutions of history. The fact that the technique of guilt by associa- 
tion was used in the prosecutions at Nuremberg does not make it 
congenial to our constitutional scheme. Guilt under our system of 
government is personal. When we make guilt vicarious we borrow 
from systems alien to ours and ape our enemies. Those short-cuts 
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May at times seem to serve noble aims; but we depreciate ourselves 
py indulging in them. When we deny even the most degraded person 
che rudiments of a fair trial, we endanger the liberties of everyone. We 
et a pattern of conduct that is dangerously expansive and is adaptable 
=o the needs of any majority bent on suppressing opposition or dis- 
ension. 

It is not without significance that most of the provisions of the 
ill of Rights are procedural. It is procedure that spells much of the 
difference between rule by law and rule by whim or caprice. Stead- 
ast adherence to strict procedural safeguards is our main assurance that 
there will be equal justice under law. The case of Dorothy Bailey 
is an excellent illustration of how dangerous a departure from our 
constitutional standards can be. She was charged with being a Com- 
munist and with being active in a Communist “front organization.” 
The Review Board stated that the case against her was based on re- 
ports, some of which came from “informants certified to us by the 
Federal Bureau of Investigation as experienced and entirely reliable.” 

Counsel for Dorothy Bailey asked that their names be disclosed. 
That was refused. 

Counsel for Dorothy Bailey asked if these informants had been 
active in a certain union. The chairman replied, “I haven’t the 
slightest knowledge as to who they were or how active they have 
been in anything.” 

Counsel for Dorothy Bailey asked if those statements of the in- 
formants were under oath. The chairman answered, “I don’t think so.” 

The Loyalty Board convicts on evidence which it cannot even 
appraise. The critical evidence may be the word of an unknown 
witness who is “a paragon of veracity, a knave, or the village idiot.” 
His name, his reputation, his prejudices, his animosities, his trust- 
worthiness are unknown both to the judge and to the accused. The 
accused has no opportunity to show that the witness lied or was 
prejudiced or venal. Without knowing who her accusers are she 
has no way of defending. She has nothing to offer except her own 
word and the character testimony of her friends. 

Dorothy Bailey was not, to be sure, faced with a criminal charge 
and hence not technically entitled under the Sixth Amendment to 
be confronted with the witnesses against her. But she was on trial 
for her reputation, her job, her professional standing. A disloyalty 
trial is the most crucial event in the life of a public servant. If con- 
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demned, he is branded for life as a person unworthy of trust or 
confidence. To make that condemnation without meticulous regard 
for the decencies of a fair trial is abhorrent to fundamental justice. 

I do not mean to imply that but for these irregularities the system 
of loyalty trials is constitutional. I do not see how the constitutionality 
of this dragnet system of loyalty trials which has been entrusted to the 
administrative agencies of government can be sustained. Every gov- 
ernment employee must take an oath of loyalty. If he swears falsely, 
he commits perjury and can be tried in court. In such a trial he gets 
the full protection of the Bill of Rights, including trial by jury 
and the presumption of innocence. I am inclined to the view that 
when a disloyalty charge is substituted for perjury and an administra- 
tive board substituted for the court “the spirit and the letter of the 
Bill of Rights” are offended. 

The problem of security is real; and the Government need not be 
paralyzed in handling it. The security problem, however, relates only 
to those sensitive areas where secrets are or may be available, where 
critical policies are being formulated, or where sabotage can be com- 
mitted. The department heads must have leeway in handling their 
personnel problems in these sensitive areas. The question is one of 
the fitness or qualifications of an individual for a particular position. 
One can be transferred from those areas even when there is no more 
than a suspicion as to his loyalty. We meet constitutional difficulties 
when the Government undertakes to punish by proclaiming the dis- 
loyalty of an employee and making him ineligible for any gov- 
ernment post. The British have avoided those difficulties by apply- 
ing the loyalty procedure only in sensitive areas and in using it to 
test the qualifications of an employee for a particular post, not to con- 
demn him for all public employment. When we go beyond that 
procedure and adopt the dragnet system now in force, we trench 
upon the civil rights of our people. We condemn by administrative 
edict, rather than by jury trial. Of course, no one has a constitutional 
right to a government job. But every citizen has a right to a fair trial 
when his government seeks to deprive him of the privileges of first- 
class citizenship. 

The evil of these cases is only emphasized by the procedure em- 
ployed in Dorothy Bailey’s case. Together they illustrate how depriva- 
tion of our citizens of fair trials is subversion from within. 


